














Tab 2



September 30, 2022

Rules of Professional Conduct Committee
c/0 Simon Cantarero and Nancy Sylvester
via email

Members of the committee,

The Utah Supreme Court approved the committee’s proposal for Rule 1.16 to be

published for public comment. Seven comments were received.

Ann Taliaferro was generally in favor of the idea that defendants should be
informed about appellate rights, but she suggested making the rule more
specific, spelling precisely what kinds of information that should be provided
given the nature of the case. Ms. Taliaferro proposed specific language.
“Angela” commented that she opposed the proposal as an infringement of the
lawyer and client's ability to contract for services. She fears that it will require
attorneys who have no interest or capacity to "do appellate work” to give advice
on “matters outside their area of knowledge and expertise”. She recommends
limiting the requirement to giving advice about the “right to appeal”.

David Ferguson’s comment is generally in favor of the proposed change and also
in support of the additional specific language in Ms. Taliaferro’s comment.

| wrote a comment in response to Mr. Taliaferro and “Angela”. | opined that
although the specific suggestions by Ms. Taliaferro may be correct, the purpose
of the rule is not to define exactly how to give competent advice in every

instance, because to do so for every case would be impossible, but instead to



require defense counsel to engage in the consultation appropriate for each case. |
responded to “Angela” that | did not believe attorneys were allowed ethically to
contract away their obligation to give competent advice.

Richard Mauro wrote a comment on behalf of SLLDA. Mr. Mauro opposed the
proposal for 3 reasons. First, he asserts that the existing procedural rules already
require courts to inform defendants of the right to appeal, limitations to an
appeal from a guilty, and the right and time to appeal following sentencing. He
claims that when a judge fails to follow those “errors of law” there is no ethical
violation, and thus a similar error by an attorney should not be an ethical
violation. Second, Mr. Mauro is concerned that the proposal creates an
unreasonable burden on trial attorneys by requiring them to also know appellate
law. He emphasizes that because appeals often involve ineffective assistance of
counsel claims, putting the burden on counsel to advise a client regarding an
appeal regarding its own performance could lead to waiving appellate rights.
Third, Mr. Mauro addresses the “preserved issues” language of the comment,
expressing concern that it requires trial attorneys to have appellate expertise, and
adequate appellate counsel consultation cannot occur until after the appeal has
been filed and the record is prepared.

Sarah Carlquist comments a concern that creation of an ethical rule would create
a disincentive for defense attorneys to cooperate, or own up to, a failure to advise
the client regarding appellate rights.

Lori Seppi agreed with Mr. Mauro and Ms. Carlquist.



| look forward to the committee’s discussion of these comments.

Sincerely,

Doug Thompson





















Comments to Rule 1.16

| am an appellate public defender at the Salt Lake Legal Defender Association, and |
agree with Rich Mauro’s and Sarah Carlquist’s concerns.
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Draft: December 15, 2021

Rule 14-1116. Conduct of the mediation.

(a) Scheduling the mediation. The designated mediator shall set the time and place for
the mediation and shall cause written notice of the mediation to be served personally or

by mail or email on all parties to the mediation.

(b) Right to be represented by counsel. In the notice of the mediation, the mediator shall
inform the parties of their right to be represented by their own legal counsel at their own
cost at any stage of the mediation process. Failure to be represented by legal counsel at
any stage of the mediation is a waiver of this right at that stage of the mediation, although

a party may use legal counsel later in the mediation process.

(c) Right to be assisted at mediation. A party may designate an individual to accompany

that party to the mediation and to participate with the party in the mediation process.

(d) Procedure. The mediator may use joint or private caucuses during the mediation
process. The process may be adjourned from time to time in the discretion of the mediator

or at the request of the parties.
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